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THE SCOPE OP A CROSS-EXAMINATION. 

Editor Virginia Lam Register : 

In Virginia, the practice has been to permit a full cross-examination on all 
points relevant to the issue, whether the examination in chief extended to all 
these points or not. 

In Miller v. Miller, 92 Va. 510, our Supreme Court indicates a tendency to 
adopt the rule of the United States Supreme Court, which is, "that a party has 
no right to cross-examine any witness, except as to facts and circumstances con- 
nected with the matter stated in his direct examination. If he wishes to examine 
him as to other matters, he must do so by makiqg the witness his own and calling 
him, as such, in the subsequent progress of the cause." The English rule, and 
supposed to be the Virginia rule, was to cross-examine as "to the whole case" 
and "for all purposes." 

In 92 Va., above, an incompetent witness, who was objected to, was examined 
in chief only as to one point, and, not waiving the objection, the other party pro- 
ceeded to cross-examine as to other matters in issue, and it was held that by this 
cross-examination the other party made the witness his own and thereby waived 
his incompetency. This decision does not necessarily involve the whole rule 
above mentioned, but it " squints that way " very badly. 

We recognize the propriety of State courts following the United States Supreme 
Court, both for its eminent ability and for the sake of uniformity in the law, but 
not to the prejudice of the truth. This rule is, at best, technical, and technicali- 
ties tend rather to hinder than to promote justice. If a witness is introduced, 
why not question him as to the whole case ? The whole truth is what we want 
and what he is sworn to speak. Let us examine it practically. When a party 
introduces a witness, he expects him to testify in his behalf, and he generally does 
testify in that party's behalf. We are, and the books so teach, obliged to recog- 
nize that the witness is favorably inclined to the party for whom he testifies. 
Then why force the other party to make him his own witness, especially when 
the original party refuses to bring out the whole truth from the witness? 

Again, the rule of the United States Supreme Court was adopted when those 
witnesses most subject to bias, were incompetent Now, under statutes, husband 
and wife, witnesses most deeply interested, may testify, and would it be exactly 
fair to force these persons on the other party as his witnesses ? 

Take a prisoner on trial. His wife is called as to an alibi and examined only 
as to this. She knows other and very damaging facts, but these are not alluded 
to in chief. Should the commonwealth be required to call her as its witness, or 
else lose her testimony? 

So, in a civil suit, the opposing party will be put to great disadvantage if he is 
to make the other party's husband or wife his own witness. Really, it is not 
just, and it should not be the law. If those deeply interested and biased wit- 
nesses are to testify, then let the cross-examination have full scope, or the truth 
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will be endangered. For the authorities on this subject, see 1 Green, sec. 445, 
and 3 Taylor Ev., sec. 1432, and Amer. Notes, p. 978 33 . The English rule is 
followed by Massachusetts, New York, Vermont, Texas and Mississippi, and prob- 
ably others, and we understand that the law colleges of this State have hereto- 
fore taught this rule; while the contrary rule is adopted by the United States 
Supreme Court and followed by Pennsylvania, Wisconsin, Illinois, Indiana, Mich- 
igan, California, District of Columbia, and others. Numerically, the American 
authorities are probably against us, but when many are going wrong the more 
reason why we should go right. 
Bedford City, Va. Calloway Brown. 



HOMESTEAD EXEMPTION. 

Editor Virginia Law Register : 

An error of some importance is found in 4 Minor's Institutes, 1001. Mr. 
Minor says "when the lien of a judgment has attached on land before a home- 
stead is claimed, such lien cannot be claimed whilst the homestead subsists; but 
after the homestead is abandoned (e. g., by the debtor's ceasing to be a citizen of 
Virginia), the judgment has priority over a deed of trust executed during the 
owner's occupancy of the land as a homestead. (Blose v. Bear, 87 Va. 177.)" 
Mr. Minor here simply quotes the syllabus of the case, but the syllabus is utterly 
wrong. The court simply decided that when land is set apart for a homestead, 
and at the time when it is set apart, it is subject to a deed of trust and a judg- 
ment prior thereto, and afterwards the homestead is lost, matters remain as they 
were before the homestead was claimed and the judgment still has its priority. 
This is an entirely different decision from that announced in the syllabus. 
Melius est petere fonles, quam sectari rivulos. 

Nm-folk, Va. W. H. Saegeant, Jr. 



